







ATTACHMENT A

AGREEMENT FOR SNACK BAR SERVICE

This Agreement for Snack Bar Service (“Agreement”) is entered into by and between Oakland University, a Michigan constitutional body corporate and institution of higher education located in Rochester, Michigan (“Oakland”), and Dill, Inc., a Michigan corporation doing business as Pic-A-Deli in Rochester Hills, Michigan (“Dill”).  

WHEREAS, Oakland requested proposals for snack bar service in its Recreation Center and Dill submitted a proposal that met or exceeded Oakland’s specifications for this service; and

WHEREAS, Oakland and Dill wish to enter into an agreement for this service;

NOW, THEREFORE, in consideration of the premises and the mutual promises contained herein, the parties agree as follows:

1. Term.  This Agreement shall commence September 1, 2003 and extend through August 31, 2008.  This Agreement may be terminated by either party by giving the other party not less than ninety (90) days written notice of termination.  In the case of termination, a proportional payment will be made based on the time the Agreement was effective during the month.  Oakland may, in its sole discretion, elect to extend this Agreement for one additional year, from September 1, 2008 through August 31, 2009 (the “Option Year”).  Oakland shall notify Dill on or before January 1, 2008, if it wishes to exercise this option.

2. Fees and Commissions.  

A. Dill shall pay Oakland the following commission on gross retail catering, snack bar, and special events sales (excluding sales tax):

· 8% from September 1, 2003 through August 31, 2004

· 9% from September 1, 2004 through August 31, 2005

· 10% from September 1, 2005 through August 31, 2007

· 11% from September 1, 2007 to August 1, 2008 and during the Option Year, if applicable

Payments will be made on a monthly basis, with the payment being made by the last day of each month for the previous month’s sales.  

3. General Terms.
A.  Dill shall furnish all food, beverages, supplies, freestanding equipment, management and labor necessary for the efficient, nutritional, sanitary and ecologically sound operation of the snack bar service.   

B. Oakland will provide for Dill’s use, and without charge, one telephone from which local calls only may be made.    

C. Oakland will provide Dill with a food preparation area, storage area, permanent fixed equipment, dressing area and sales counter in the Recreation Center for use as the snack bar service area.  Dill shall be responsible for the cost of any repairs to such areas and equipment, which result from the acts or omissions of Dill, its employees and agents.  

D. Oakland will also provide electricity and running water in the snack bar service area at no additional charge to Dill.

E. When appropriate, Oakland will inform Dill of Recreation Center functions which may increase use of the snack bar, so as to maximize available food service and revenue potential.

F. Oakland provides or has contracted with others to provide food and beverage options in addition to the snack bar service. Oakland retains the right to continue, expand, change, replace, add to, or otherwise alter these options.  These options may affect sales at the snack bar.

G. When making a sale at the snack bar, Dill must accept cash, Spirit Card and the declining balance option available to university meal plan students. Oakland will supply a card reader and cash register for Dill’s use.  Dill may offer its own discount meal tickets, tokens or other incentive programs.

H. Oakland has entered into an exclusive pouring rights agreement for the provision of carbonated soft drinks, bottled waters, isotonic/sports drinks, bottled iced teas, bottled iced coffees, bottled fruit juices and bottled fruit juice drinks, and similar products.  Dill shall purchase such liquid refreshments only from the vendor designated by Oakland, shall sell or distribute only such liquid refreshments provided by that vendor, and shall not permit signs or other advertisements for competitors of that vendor.  The pouring rights agreement excludes the following:  milk; alcoholic beverages; freshly brewed coffee or tea, whether or not dispensed from a vending machine; hot chocolate; non-bottled water; juice squeezed fresh; yogurt and ice cream drinks; soup; and drink mixers for which the vendor does not have a product.

4. Snack Bar Prices, Minimum Portions, Product Specifications and Hours.
A.  Dill will provide Oakland with a written copy of its menu, including portions, prices and products, which is subject to Oakland’s approval. Subsequent menu changes must be submitted in writing to the Director of Campus Recreation and are subject to the University’s approval.

B. All perishable food shall be package coded and replaced with fresh product on an inventory rotation schedule consistent with applicable health and safety standards and regulations.  All past-date items must be removed from shelves in a timely manner.  Dill must fully disclose its coding system to Oakland, and that coding system may not be altered unless Oakland is first notified and fully informed of all modifications.  

C. Oakland may, at its discretion, request that certain foods and food products be added to or excluded from Dill’s inventory and snack bar menus.  Requests for additions will be met, when possible.  Every request for exclusion will be met within 24 hours.

D. All food labeling shall comply with all USDA, FDA, Oakland County, Oakland and other applicable regulations, qualifications and policies regarding packaging, labeling, ingredient listing and other standards.  Dill’s menu and menu item presentations shall be truthful concerning contents, item descriptions and products used.

E. All food and beverages must be wholesome and free of spoilage.  When sold, food and beverages must be attractive in appearance and at the correct temperature.  Uncooked items, such as fresh fruit, must be clean and free of blemishes.  Foods are to be crisp, moist, dry, tender, etc., as may be appropriate in each case.  All beverages are to be dispensed in cups or packaged containers.  

F. Oakland shall have unfettered access to any and all records of recipe or production sheets, product specifications, and vendor invoices for food sold to determine that portion specifications and quality standards are being maintained.  Oakland shall also have unfettered access to all Dill records concerning snack bar operations to ensure that all gross sales are reported to the University.

G. All required postings, including but not limited to permits, licenses and prices shall be displayed in an appropriate manner agreed upon by Oakland.

H. During the Fall and Winter semester, Dill will offer snack bar service from 8:30 a.m.-7 p.m., Monday – Thursday and 8:30 a.m. - 3 p.m., Friday.  The parties will mutually agree in writing upon hours of operations during academic breaks and Spring and Summer terms.  The parties may agree in writing to changes in the hours of operation.  The parties may also agree in writing to additional hours of operation for special events, or as otherwise appropriate.

5.
Compliance with Law.
A.  Dill shall comply with all applicable laws, ordinances, rules and regulations of federal, state, county and city governments, bureaus and departments concerning the sanitation, safety and health of the food service operations.  Dill shall comply with all Oakland policies, ordinances, rules and regulations as it relates to its on-campus operations and the on-campus conduct of its officers, employees and agents.

B. Dill is responsible for all federal, state and local taxes, including sales tax, licenses and permits in connection with the service provided on Oakland’s campus, except for real estate taxes or other taxes that may be levied on property or equipment owned by Oakland.

C. Dill shall comply with all federal and state nondiscrimination laws. This contract term includes the applicable sections of the Michigan Persons with Disabilities Civil Rights Act (P.A. 1976, No. 220, being MCLA 37.1101 et seq.) and the Elliot‑Larsen Civil Rights Act (P.A. 1976, No. 453, as amended, being MCLA 37.2101 et seq.) and, in particular, the provision that illegal discrimination by Dill may be considered a material breach of this Agreement.

D. Dill represents and warrants that none of its officers, employees or agents who will be on Oakland’s campus to perform Dill’s obligations under this Agreement have ever been convicted of a felony, criminal sex offense, forcible assault, or a crime against a minor.  

6.
Insurance.

A.  Dill shall maintain, during the life of this Agreement, workers’ compensation insurance, comprehensive general liability insurance and comprehensive automobile liability insurance, as stated below:

Type of Insurance


Minimum Limits of Liability


      Workers’ Compensation

Statutory


      Employer’s Liability

           $500,000

Comprehensive General Liability
$2,000,000 combined single (including bodily injury, broad limit form property damage, premises and operations, contractual and products)

Comprehensive Auto Liability

$1,000,000 combined single (Including owned, non-owned, limit and hired vehicles)

Property - All Risk


In an amount sufficient to cover the total value of Dill’s property on Oakland’s premises, including property in the care, custody and control of Oakland.

B. Oakland shall be named as an additional insured on Dill’s comprehensive general liability policy.

C. These policies shall contain a covenant requiring thirty-days (30) written notice to Oakland before cancellation, reduction or other modifications of insurance coverage.  These policies shall be primary and non-contributing with any insurance carried by Oakland.

D. At the commencement of this Agreement, Dill shall provide Oakland’s Director of Purchasing with insurance certificates for all insurance required in paragraph 6.A.  Dill shall ensure that current certificates are provided to Oakland while this Agreement is in effect.  

E. In the event that Dill fails to maintain and keep in force the insurance as specified in paragraph 6.A., above, Oakland shall have the right to terminate this Agreement immediately and without notice.

F. Dill shall bear the full responsibility for all risk of loss from equipment damage, vandalism or theft.  Dill shall not penalize or seek reimbursement from Oakland for any such losses incurred.  Dill shall report all incidents of vandalism or theft to Oakland’s Police Department and the Department of Campus Recreation.

7. 
Equipment, Space and Facilities.
A.  In the event Dill needs more space than provided by Oakland pursuant to paragraph 3.C. of this Agreement, Dill may request additional space in writing.  Additional space will be provided upon written agreement of the parties.

B. Dill shall not, without prior written consent of Oakland, rearrange those spaces provided to it by Oakland pursuant to this Agreement.

C. Oakland shall provide Dill with appropriate keys to the Recreation Center in sufficient quantities to enable Dill to carry out its obligations under this Agreement.  Dill is responsible for maintaining the security of such keys.  Dill shall be responsible for immediately reporting any lost keys to Oakland’s Police Department and Department of Campus Recreation.  Dill is responsible for the costs of re-keying and replacement of locking cylinders required as a result of negligence or loss of keys.

D. Dill’s equipment that is not removed upon termination of this Agreement or after ten (10) days written notice to Dill may be removed and placed in storage by Oakland.  All costs of removal, storage, and product and revenue loss shall be the responsibility of Dill.  Dill agrees that Oakland may dispose of such abandoned equipment if Dill has not paid such costs and removed the equipment within 30 days of termination or notice.  Dill agrees that Oakland shall retain the proceeds, if any, from such disposal.  Dill shall remain liable for removal and storage costs if the proceeds from the disposal of the equipment are insufficient to cover those costs. 

E. Oakland shall not guarantee an uninterrupted supply of the electric or water that it provides pursuant to paragraph 3.D. of this Agreement.  Oakland will exercise diligence in restoring service following interruption, but Oakland shall not be liable for any loss, which may result from such interruptions or failure of any such utility services.

F. Dill shall continue to maintain ownership of all freestanding equipment it brings onto Oakland’s property, except under those circumstances set forth in paragraph 7.D., above.  Oakland shall take reasonable measures, as defined by Oakland, for the protection of such equipment against loss by pilferage or destruction.  In no event shall Oakland be responsible for the cost of repair or replacement of such freestanding equipment.  

8.
Cleaning and Sanitation.


A.  Oakland shall clean the snack bar eating area floor, and Dill shall otherwise be responsible for maintaining the cleanliness of the snack bar area and all snack bar equipment.  Food service employees shall clean spillage in all snack bar areas, which occur in the process of daily operations.

B. Dill shall provide sufficient waste containers and bag liners in the food service areas to maintain sanitary standards for trash disposal. All waste containers shall be kept in a clean and satisfactory condition at all times and emptied as they become full or odorous.  Dill shall participate in Oakland’s recycling programs, as requested by Oakland.

C. Dill shall remove all refuse from the food service and storage areas and place it in dumpsters provided and serviced by Oakland.

D. Consistent with applicable laws and regulations, Dill shall be responsible for the costs of insect and pest control in all food service and food storage areas. Dill may elect to have the area serviced under Oakland’s general pest control contract, in which event Dill will be billed for its portion of the cost.

9.
Inspection.  Oakland shall have the right of inspection of all food service facilities, storage, and auxiliary service rooms used by Dill, and of the operation thereof, with respect to the quality and quantity of food service, the method of service thereof, opening and closing hours, and generally with respect to use, safety, sanitation, and the maintenance of said premises, all of which shall be maintained at a level satisfactory to Oakland. Oakland shall have the right to make reasonable regulations with regard to all such matters and Dill agrees to comply with such regulations.  Authorized representatives of Oakland shall have the full right of access to all areas of said premises at any and all times.

10.
Miscellaneous Terms.  Dill will provide monthly statements of catering sales to Oakland.

11.
Independent Contractor Status.  In the performance of its duties under this Agreement, Dill is an independent contractor, and is not the agent, employee or servant of Oakland, and each is responsible only for its own conduct.  This Agreement is not a joint venture for profit.

12.
Indemnification.  Dill shall defend, indemnify and hold harmless Oakland, its trustees, officers, employees and agents, against any and all liability of whatever nature, which may arise directly or indirectly by reason of Dill’s performance under this Agreement.  This paragraph shall survive termination of this Agreement.

13.
Entire Agreement.  This Agreement, together with separate written commission agreements concerning Spirit Cash and declining balance transactions, constitutes the entire agreement between the parties concerning snack bar service, and all prior discussions, agreements and understandings, whether oral or in writing, are superseded by this Agreement and the aforementioned commission agreements unless specifically incorporated herein by reference.

14.
Prevailing Law. The laws of the State of Michigan shall govern the validity, construction, interpretation, and effect of the Agreement, and enforcement shall be exclusively in the courts of the State of Michigan.

15.
Non-assignment.  Neither party may assign or transfer any of the rights, duties, or obligations set forth in the Agreement without the written consent of the other party.

16.
Notices.  All notices will be in writing and will be deemed given when delivered personally or sent by United States registered or certified mail, return receipt requested, to the address shown below, or to such other place as the parties from time to time may direct in writing.

For Oakland:

Director of Campus Recreation




Recreation and Athletics Center




Room 155




Rochester, Michigan 48309

For Dill:

Paul Garber, President




Dill, Inc.




3134 Walton Boulevard




Rochester Hills, Michigan 48309

17.     Waiver.  The failure of either party at any time to require performance of any provision of this Agreement shall in no way affect the right to require such performance at any time thereafter, nor shall the waiver of either party of a breach of any provision constitute a waiver of any succeeding breach of the same or any other provision.

18.
Headings.  The headings herein are for reference purposes only and will not constitute a part hereof or be deemed to limit or extend the scope of any provision of this Agreement. 

19.
Severability.  If any term or provision of this Agreement is declared by a court of competent jurisdiction to be illegal, void, or unenforceable, such declaration will not affect the validity and enforceability of the remaining terms and provisions of this Agreement.  

20.
Unrelated Business Tax Income.  The Agreement is intended to provide Oakland with income that is not unrelated business income under Section 512 of the Internal Revenue Code of 1986. This Agreement shall be interpreted and applied in a manner consistent with this intention, and Oakland reserves the right to disclaim and the parties agree to modify any provisions that may be determined to be inconsistent with this intention.

21.
Authority to Sign. The signatories below certify that they have the authority to sign on behalf of and to bind the corporations for which they sign.

IN WITNESS WHEREOF, the parties execute this Agreement.

Oakland University



Dill, Inc. 
By:
________________________

By:
_______________________


Mary Beth Snyder




Paul Garber

Vice President for Student Affairs


President

Date:
________________________

Date:
_______________________
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